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This facsimile contains privileged information intended only for the use of the addressss(s)
named above. If you are .not the intended recipient of this facsimile, or the employee or
agent responsible for delivering it to the intended recipient, you are hereby notified that
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THE LAW OPFIOELS OF

JONES & DONOVAN

A PROPESSIONAL CORPORATION
CENTERPOINTE 6, SUITE 230

PETER B. JONES 19782 MACARTHUR BOULEVARD
BRIAN J. DONOVAN
TONT L. DeCABPERTN IRVINE, CALIBFORNIA 92715
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October 22, 1993

Bob Bates

Southwest Marine, Inc.

i 1300 Crystal Street, Ste 1709 South
: Arlington, VA 22202

Re: i = "yi ry"

a4 Dear Bob:

Enclosed is a draft letter that I propose for transmittal
to Ms. Hardison, the Deputy Director of EPA, Please advise of
the correct spelling of her name and title and mailing
address.

Please review the draft to ensure that I have not stated
anything that is inconsistent with the approach that SRI wants
g - to take. 1In other words, is the goal to delay or scuttle
i totally MARAD’s efforts to sell these ships for scrapping in
foreign countries, or would SRI just as soon purchase for
export itself, zo long &3 it could be assursd of some
protection from the onerous requirements of the hazardous
waste export laws? Also, as we discussed yesterday, I am not
convinced that a "lawyer letter" is necessarily useful or
reguired, 25 compared to a2 latter from Southwest Recycling
itzelf. I lecave that tactical deciszien to your judgment.

Very truly yours,

BJD:dl

: cc:
. Art Engel : -
4 ban Cotter '

FACHIMILE
714-833-76858
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October 22, 1993

Ms. Ann Hardison

Deputy Director’

Environmental Protection Agency
Washington, D.C.

Re: r W v
Dear Ms. Hardison:

We represent Southwest Recycling, ("SRI™) of Los Angeles
{Terminal Island), California. SRI’s business is dismantling
and scrapping of vessels, including Navy combatant ships and
other Government vessels.

My purpose in writing is to bring to your attention a
position taken by the Department of Transportation, Maritime
Administration ("MARAD") concerning export of hazardous waste
as it relates to Government owned vessels. The position,
described below, appears to be at odds with a fair reading of
RCRA, but MARAD says that EPA 1ls aware of and has not objected
to that position. We request EPA’s comments. If we hear
nothing, SRI intends to follow MARAD’s interpretation
regarding export of hazardous materials. [would we?]

The MARAD position is sgtated in a letter dated October
15, 1993 (Exhibit 1), in response to questions posed by SRI on
October 4, 1993 (Exhibit 2). The position is that MARAD is
net exporting hazardous waste, and thus anesd met comply with
42 U.S.C., § 6938, when it sells vessels admittedly containing
hazardous materials for the sole purpose of being scrapped in
a foreign country. As you know, Section 6938 was incodrporated
into RCRA by the 1984 Amendments and placeg limitztions and
preconditions on export of hazardous waste.

In order tec understand the basis of MARAD’s position and
SRI’s concern, we offer the following brief summary of the
underlying facts.

1. ; "vj "

The MARAD Invitation for Bid EXC-8629 dated 9,/1/93
requested bids for up to 12 "Victory” ships. Exhibit 3 is
relevant portiong of the IFB including excerpts form the -
contemplated contract.

The IF8 exptessly required that the vessels be scrapped,
and scrapping in "approved foreign countries’ was expressly
permitted. The Contract form expressly advised of the
presence of hazardous materials and-'the need for compliance
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with environmental statutes and export licensing laws. See
Exhibit 3, Articles 10 and 14.

It is well known that vessels of the age of these
"Victory" ships contain large quantities of regulated
substances, including asbestos, PCBs and other hazardous

materials. [accurate, I agsume?]

SRI was aware that 42 U.S.C. § 6938 prohibits export of
hazardous waste unless stringent preconditions are met, or
unless the United States has an agreement concerning hazardous
waste with the Government of the receiving country. Since the
economics of bidding for the scrap content of vessels is very
heavily influenced by the cost of compliance with
environmental regulations and laws, SRI posed questions
concerning what it perceived as an apparent (potential) export
of hazardous waste. Exhibit 2.

Late on october 15, 1993 received MARAD’s reply, Exhibit
1., Concerning applicability of RCRA in general, MARAD stated
its position to be that an obsolete vessel sold for scrap
purposes 1s still a vessel and not “waste”. Further, MARAD
said that

"the materials on board the vessel are operating
supplies. Some act other than the sale of the
vessel is necessary before either ths vessel cr the
eperating supplies become waste and therefore

governed by RCRA. Ihs_z_rmm_@.n_t;_l_zr_c&e_gum

A W nd r

... RCRA § 6938 appiies only te the ‘sxpsrt’ of
hazardous waste. HARAD gsells the vessels ‘as 15,
where is.’ her . h i
this country and i; ig the purchasexr, not MARAD who
is in fact the exporter, As the exporter it is the
purchaser who must obtain the necessary export
licenses and comply with all applicable laws and
regulations, including RCRA § 6938." Emphasis
Added.

Section 6938 says that "no persom shall export hazardous
waste ..." unless there exists an "international agreement"”
between the United States and the receiving country concerning
hazardous waste, or unless specific - procedures are follawed
and consents obtained. These include notification to the EPA
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Administrator of the contemplated export followed by the
Administrator’s notification of the Secretary of State.

Ags you will note from MARAD’s letter, they are relying on
the 1990 amendment to 46 App. U.S. Code 1160(i), which '
specifically authorizes sales of these vessels for scrapping
in foreign countries. But, we are not aware that that
amendment repealed the prohibition of Section 6938.

MARAD’s position (Exhibit 1), that the obsolete vessels
are not themselves hazardous waste and that MARAD will not be
"exporting"” those vessels in any event, seems to exalt form
over the essence and substance of what is occurring. A sale
of a vessel for the exclusive purpose of export for
dismantling into components which include hazardous material
seems to us to be a violation of the spirit and intent of the
statute, if not the exact words. The distinctions MARAD is
making appearsto be extremely fine to the point of being
nonexistent. It seems to us that MARAD’s salea of these
vessels for export and scrapping are de facto exports of
hazardous waste which require MARAD to comply with section
6938.

By extension of MARAD’s logic, if SRI or any other
contractor purchased these vessels from MARAD, and in turn
contracted with a third party who would ultimately export th
vessels for scrap purposes, then SRI would similarly not be
the “experter® and not be respoasibie for compliance with
section 6938.

We would appreciate EPA's advice ag to its position or
comments relative to MARAD’E contentions and the fsregoing
legical extension ¢f HRRAD’S reaacning. Iz MARADR’g sale in
these circumstances an export of hazardous waste or, as MARAD
says, merely the sale of the vessel and nothing more, thus
relieving the seller (MARAD, SRI or any other seller) of
compliance with the law?

The response to this inquiry is of some urgency, as the
solicitation is now pending, although SRI filed a protest with
GAO because responses to our questions were not received by
the date and time established for submission of bids. At this
writing, we do not know if an award has been made nor do we
know the exact status of the procurement.

Very truly yours,

Brian J. Donovan



